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PRELIMINARY STATEMENT 


This reply brief is submitted in reply to two points raised in 
the brief for defendants-appellees (''defendants"), With respect to 
all other issues plaintiffs-appellants (''plaintiffs'') rely on their main 


brief. 


ARGUMENT 
POINT I 
H.E.W.'S POSITION ON THIS CASE 
SHOULD NOT BE ADOPTED BY THIS 
COURT BECAUSE THIS POSITION 
CONFLICTS WITH THE SPECIFIC 
LANGUAGE OF THE SOCIAL SECURITY 
ACT 
Although the position of H. E. W. in this case is entitled to some 
deference from this Court, that deference does not extend to acceptance 
of H.E.W.'s position when it is inconsistent with the language of the 
Social Security Act. This principle is made clear even in the single 
case cited by defendants on this point, Udall v. Tallman, 380 U.S. 1 
(1965). Brief for Defendants, p. 6, 8. In Udall, the Supreme Court 
| held that the interpretation of certain executive orders made by the 
Secretary of the Interior should be adopted by the courts ''[i]f...the 
Secretary's interpretation is not unreasonable, if the language of the 


orders bears his construction...'' 380 U.S. at 802. 


Plaintiffs! argument in this case is exactly that the specific 


| language of the Social Security Act will not bear the construction H.E.W, 


|| would place on it. As discussed on pages 16-17 and 21-24 of plaintiffs' 


| 


main brief, H.E.W. has wilfully ignored specific language of at least 


i two sections of the Act which directly contradict its position in this case, 


| 
| 


|| Under these circumstances, Udall v. Tallman, supra, requires 


| this Court to reject H.E.W.'s position; _ 
~o- 
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POINT I 
PLAINTIFFS HAVE STANDING 
TO ASK THE RELIEF THEY 
REQUEST 
Defendants contend on page 8 of their brief that plaintiffs lack 
standing to raise the issue of the proper level to which SSI recipients 


are required to ''spend down" since plaintiffs are not themselves SSI 


recipients. This contention misinterprets plaintiffs’ position. 


Plaintiffs ask relief only with respect to the "spend down" level 

applicable to themselves, non-SSI recipients. Under the comparability | 
| 
| 


requirement of 42 U.S.C. §1396a(a)(Q7)* however, the plaintiffs' rights 


are determined at least in part by adopting the standard applicable to 


there is a dispute about the extent of the rights of SSI recipients 


| 
| 
SSI recipients defined elsewhere in the Social Security Act. Since | 
| 
| 


between the parties in this case, that issue is a necessary part of 
determining plaintiffs' own rights. But this situation arises not 
because plaintiffs are asserting the rights of others, but because the 


Act applies the standard applicable to SSI recipients to plaintiffs as wel], 


“See Plaintiffs' Main Brief, pp. 


Since plaintiffs assert only their own rights to retain a larger 


amount of their income, there can be no question of their standing to 


ask relief they seek. 


—— 

Plaintiffs' argument does imply that defendants may be violatin 
the rights of SSI recipients as well as their own, but any possible claim | 
SSI recipients may have is not part of this action. 


CONCLUSION 


For all of the foregoing reasons, the order and judgment 


of the district court should be reversed and remanded to the district 


court with instructions to enter judgment for plaintiffs and their 


class. 


Respectfully submitted, 
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